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perational pollution from offshore oil and gas exploration and
production has become a major environmental problem for
governments. Regulators have adopted either prescriptive-based or
performance-based regulation to address this problem. Prescriptive-based
regulation concerns itself with stating in specific terms how to achieve
regulatory objectives. The regulator details clearly how it wants regulatory
objectives to be met. Performance-based regulation, on the other hand,
emphasizes regulating for results. Rather than stating specific actions to be
used to achieve regulatory objectives, it only states the desired objectives and
leaves the regulated entities to fashion a way of achieving those objectives.
This paper examines both approaches and argues that performancebased regulation is best suited for the purpose of regulating operational
pollution from offshore oil and gas activities. This paper identifies essential
elements of effective performance-based regulation and the key features of the
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Norwegian regime for regulating offshore operational pollution including the
existence of a comprehensive legislative framework and a regulator with
clearly defined roles and responsibilities. This paper then explores the extent
to which these key features are present in the Ghanaian regime to regulate
operational pollution.
This paper concludes by recommending a transfer of the key features
of the Norwegian regime to Ghana to ensure that an effective regime is in
place for regulating operational pollution from offshore oil and gas activities
going forward.
INTRODUCTION
The offshore oil and gas industry has rapidly expanded since oil was
first produced in the 1940s.' Offshore oil production has grown from one
million barrels per day (mb/d) in the 19 60s to 25 mb/d in 2005, representing
a third of the world's crude oil production. In the past two decades, the
offshore industry has become an increasingly important source of world oil
production due to the stagnant growth recorded from onshore oil production
and the paucity of new onshore discoveries. 3 Accompanying this increase in
offshore oil production is the potential for economic growth. Many countries
expect to generate significant revenue from this industry. 4 As a result, many
' Ivan Sandrea & Rafael Sandrea, "Global offshore oil: geological setting of producing provinces, E & P
trends, URR and medium term supply outlook" (January 2007), online: Center for Strategic &
International Studies <http://csis.org/files/media/csis/events/070516 sandrea.pdf>.
2 Ibid. With recent discoveries and production in West Africa countries like Ghana and Ivory Coast, the
figure is expected to increase. Ghana for instance has discovered more than seven wells offshore with more
wells expected to be discovered as further exploratory activity is carried out, Ghana National Petroleum
Corporation, Discoveries in Ghana Since 2007, online: Ghana National Petroleum Company
<www.gnpcghana.com/SitePages/ContentPage. aspx?ItemID=40&ItemTitle=Discoveries >.
3 I Sandrea & R Sandrea ibid, appendix 2 at 24; Within the past decade, over half of oil and gas reserves
were discovered offshore. See Alex Chakhmakhchev & Peter Rushworth, "Global overview of offshore oil
& gas operations for 2005-2009" (01 May 2010), online: Offshore Magazine <www.offshoremag.com/articles/print/volume.70/issue.50/international-e p/global-overview-of.html>; With the advent
of fracking (an activity which "involves pumping water, sand and some trace chemicals under high pressure
into a completed wellbore to create fissures" that allow oil or gas to flow into the well) onshore oil
production is increasing. In the Unites States (US) official estimates of recoverable natural gas have
doubled from 2010 to 2011 due to the projected influence of fracking. See Kathleen Hartnett White, The
Fracasabout Fracking,online: National Review <www.nationalreview.com/article/270893/fracas-aboutfracking-kathleen-hartnett-white>.
' For example conservative estimates indicate that in about seven years of initial production in the US
Outer Continental Shelf will produce approximately $4.8billion in coastal state and local tax revenue and
$11.1 billion in federal tax income. This estimation is without the $156 billion that the US federal
government has collected in terms of lease and royalty payments. Joseph R Mason, The Economic
Contribution of Increased Offshore Oil Exploration and Production to Regional and National Economies at 19,
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governments have turned their attention to their offshore opportunities and
are currently engaged in exploratory activities hoping to discover oil.5
Despite the potential economic benefits, a variety of adverse
environmental impacts are associated with offshore oil and gas exploration
and production activities, particularly in the form of marine pollution. These
environmental impacts have attracted significant attention, leading many
governments to put stringent regulatory measures in place.6 Industry players
encourage strict regulation of offshore oil and gas exploration and production
due to its political, economic and more importantly, environmental
ramifications. 7
From the literature, it is possible to distinguish three forms of
pollution derived from offshore exploration and production (E&P) activities:
The first form, intentional pollution, is less common because any
loss of hydrocarbons contravenes commercial interests. The
second category, accidental pollution, derives from blow-outs,
pipeline ruptures, tanker spillages and collisions when ships are
docking the platforms. This form of pollution can have
substantial impacts on both the environment and the oil and gas
industry. Finally, there is operational pollution, that is pollution
arising as a result of the normal operation of offshore
installations. Though this is a relatively recent issue, it is
attracting

growing

attention

from

governments,

industry,

environmental activists and increasingly the wider public in many
parts of the world.8

Operational pollution, which is the focus of this paper, poses many
risks, some of which are potentially catastrophic.9 During the exploration
stage, operational pollution can occur when drilling discharges composed of
drilling fluids and cuttings, which may contain hydrocarbons and other active
chemicals, are released into the marine environment."° Operational pollution
online: American Energy Alliance
<www.americanenergyalliance.org/images/aea offshore updated final.pdf>.
' I Sandrea & R Sandrea, supra note 1 at 24. The Persia Gulf topped the list of offshore producers in 2005
followed by the North Sea. Governments in West African countries like Ghana and Ivory Coast have made
commercial discoveries in their offshore; See Chakhmakhchev & Rushworth, supra note 3.
' Sergei Vinogradov & Jay Paul Wagner "International Legal Regime for the Protection of the Marine
Environment Against Operational Pollution from Offshore Petroleum Activities" in Zhiguo Gao, ed,
Environmental Regulation of Oil and Gas (London: Kluwer Law International Ltd, 1998) 93 at 93.
Ibid.
8 Ibid at 93-94.
9 Ibid at 96.
" Ibid.
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may also occur during the production stage, at which point the impact has the
potential to be much more severe, as the production stage involves the active
recovery of hydrocarbons from producing formations. The release of
produced water is the largest source of pollution in this stage." Other
discharges also include formation water from the petroleum reservoir,
chemical biocides, cement residues, well-completion and work-over fluids,
blow-out preventer fluids, gas and oil processing wastes, desalination brine. 12
Even though operational pollution is a relatively minor source of
marine pollution compared to shipping and land based activities, it
nevertheless has harmful effects on the oceans. 3 The cumulative effects of
such operational discharges are injurious to the marine environment.14 In the
North Sea for example, 14-27% of oil discharged from 1984 to 1990
originated from operational pollution. 15
Governments have adopted two approaches to the regulation of
operational pollution in the offshore industry: performance-based and
prescriptive-based regulation.6 According to Coglianese, Nash & Omlstead,
performance-based regulation "specifies the outcome required, but leaves the
specific measures to achieve that outcome up to the discretion of the
regulated entity."' 7 This kind of regulation is based on regulating to achieve
specific results.' 8 The main concern therefore of performance-based
regulation is prescribing the desired outcome for the regulated entity to
achieve.
A prescriptive-based approach or regulation, on the other hand, tends
to specify exactly the kind of technology or means that should be used to

Ibid; Produce water is the water produced jointly with oil during the oil recovery. It is composed of
dispersed oil, dissolved organic and inorganic compounds and traces of chemicals added during the
production of oil. Zhiguo Gao & Ibibia L Worika, "Petroleum Environmental Glossary" in Zhiguo Gao,
ed, Environmental Regulation of Oil and Gas (London: Kluwer Law International, 1998) 547; Oil and Gas
UK, ProducedWater (2009), online: Oil and Gas UK
<www.oilandgasuk.co.uk/knowledgecentre/producedwater.cfm>.
12Vinogradov & Wagner, supra, note 6 at 96.
Ibid at 97.
Ibid.
15Ibid.
16Anne L Hanson, "Offshore Drilling in the United States and Norway: A Comparison of Prescriptive and
Performance-Based Approaches to Safety and Environmental Regulation" (2011) 23:4 Geo Intl Envtl L Rev
555 at 556.
Cary Coglianese, Jennifer Nash & Todd Olnstead, "Performance-Based Regulation: Prospects and
Limitations in Health, Safety and Environmental Protection" (2003) 55:4 Admin L. Rev. 705 at 709.
'8 Peter J May, "Performance-Based Regulation and Regulatory Regimes: The Saga of Leaky Buildings"
(2003) 25:4 Law & Policy 381 [May, "Leaky Buildings"].
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achieve certain results.9 The focus of this type of regulation, therefore, is not
on the desired outcomes but the means used to achieve those outcomes. 20 A
prescriptive approach presupposes the fact that adherence to those specified
technologies or means will lead to an achievement of the desired outcomes. 21
There is a great deal of discussion in the literature relating to which
of the two approaches is best suited for environmental regulation of offshore
petroleum exploration and production. Countries such as the United States
and Norway have adopted the prescriptive and performance-based
approaches, respectively. 2 Both approaches have been critiqued in the
literature for their strengths and weaknesses, yet the performance-based
approach is preferred to the prescriptive-based approach because of its ability
to better achieve set environmental outcomes. 23 The United States (US)
Presidential Commission on the British Petroleum (BP) Oil Spill
recommends in its final report that government agencies should shift their
focus from prescriptive-based regulation to performance-based regulation just
as Norway as done. This paper will recommend the adoption, in Ghana, of
the Norwegian approach in regulating offshore operational pollution.
The recommendation for the adoption of the Norwegian approach in
Ghana raises two main questions. First, what justification exists for the choice
of Norway as the "transferor" jurisdiction and Ghana as the receptor
jurisdiction? Second, is a legal transfer or transplant feasible considering the
19Hanson, supra note 16 at 557. "For instance, environmental and safety regulations under a prescriptivebased approach might require an operator to install specific pollution control equipment that is proven to
keep emissions at an acceptable level, or to employ a particular safety mechanism on all rigs."
20Peter J May, "Regulatory Regimes and Accountability" (2007) 1:1 Regulation & Governance 8 at 9 [May,
"Regulatory Regimes"].
21May, "Leaky Buildings", supra note 18; Coglianese, Nash & Ohnstead, supra note 17 at 708.
22Hanson, supra note 16 at 556.
23Ibid, Hanson argues that the highly prescriptive-based US system is a failure (this language might be a
little strong) and advocates employing performance approaches as done successfully by countries such as
Norway. Steinzor however argues that performance-based regulations (or safety cases as she calls it) have
failed in the British regime and should therefore not be implemented in the US. See Reina Steinzor,
"Lessons from the North Sea: Should Safety Cases Come to America?" (2011) 38:2 Boston College Envtl
Aff L Rev 417. Steinzor's argument is primarily based on the fact that British Petroleum (BP), the company
involved in the Macondo Oil disaster, is a British formed company and has extensive experience in the
British Offshore system. If the Safety Case approach was effective, BP would not have spilled that large
quantity of oil. This argument is untenable because oil companies operate within the context of the
regulations governing their area of operations not where they are incorporated. Hence the failure of BP in
the Macondo disaster is attributable to the shortfalls of the US prescriptive-based regulatory approach.
2' National Commission on the BP Deep Horizon Oil Spill and Offshore Drilling, Deep Water The Gulf Oil
Disaster and Future of Offshore Drilling: Report to the President at ch 9, online: United States Government
Publishing Office <www.gpo.gov/fdsys/pkg/GPO-OILCOMMISSION/pdf/GPOOILCOMMISSION.pdf>.
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legal, political and cultural differences between these jurisdictions?
a.

Justification of the choice of Norway and Ghana

Three reasons account for this choice. First, Norway has a strong and
enviable environmental record in regulating its offshore oil and gas industry.
For over fifty years of oil exploration and production of its continental shelf,
Norway, unlike Ghana which is in its fifth year of oil production, has carved a
niche in the industry as a leader in offshore environmental regulation. 25 It
encountered some challenges at the onset of oil and gas production including
the absence of effective environmental and safety regulation but swiftly dealt
with them; Ghana is currently facing similar problems.2 6 The Norwegian oil
and gas industry serves as a global benchmark due to its record in safety and
environmental regulation.27 In its final report, the United States (US)
Presidential Commission on the British Petroleum (BP) Oil Spill
recommended that government agencies in the oil and gas industry should
shift their focus from prescriptive-based regulation and adopt performancebased regulation as done in Norway. The Yale 2014 Environmental
Performance Index (EPI) which provides a ranking of countries on issues of
protection of ecosystems and prevention of environmental harm gives further

credence to the suitability of Norway as a transferor. It ranked Norway tenth,
15See International Energy Agency [IEA], Energy Policies of lEA Countries: Norway 2005 Review (France:
International Energy Agency Publications & OECD, 2005) at 28: "To achieve environmental
sustainability, the government's aim is to limit energy use in Norway through its policies to a level below

that which would occur without an active government policy, and to produce petroleum assets with a
minimum impact on the environment and safety. Consequently, the NCS and the Barents Sea are areas
with very high standards of environmental regulation for petroleum production."
26 In 1973, the Ministry of Petroleum and Energy (MPE) established the Norwegian Petroleum Directorate
(NPD) whose main duty was to oversee oil development in Norway's offshore. The NPD failed in
performing its duties because it could not keep up with the rate of development of the industry. After the
Ekofisk Bravo blowout in 1977 and the Alexander L. Kielland disaster in 1980, Norway overhauled its regime
and passed the 1983 Petroleum Activities Act which adopted a performance-based approach to regulation, see
Hanson, supra 16 at 565; The 2011 Kosmos Disasterwhere 699 barrels of mud containing poisonous metals
harmful to the ecosystem were spilled in Ghana's offshore, Joy Online, "Oil Spills in Ghana and the
Kosmos Energy's Snub: Averting the Gulf Coast Disaster" (01 August 2011), online: Joy Online
<http://opinion.myjoyonline.com/pages/feature/201104/63635.php>; The absence of required safety and
environmental regulations was identified as one of the key challenges facing the young Ghanaian oil
industry. See Tullow Oil, A Step Change for Tullow and Ghana (1 October 2008) at 121, online: Tullow
Oil Ghana Limited <www.tullowoil.com/Media/docs/default-source/3 investors/2008-tullow-capitalmarkets-day-ghana.pdf'sfvrsn=2> [Tullow Oil].
27 Ishmael Setsoafia Amegah, "Regulation of the Petroleum Industry; A Tale from the North Sea-Norway"
(10 February 2012), Ghana Oil & Gas News, online: Ghana Oil Watch< http://ghanaoilwatch.org
/index.php/ghana-oil-and-gas news/282>.
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as one of the strongest performers, and Ghana a disappointing a hundred and
fifty-first out of the hundred and seventy-eight countries surveyed. 8 With this
reputation and experience, Norway is the perfect country for Ghana to look
to for lessons for its young offshore industry.
The second reason for choosing Norway and Ghana is the
commonalities in the legal systems of both countries. It is not a rarity to
transfer, where appropriate, laws, principles or concepts from one jurisdiction
to another if the receiving state will derive some benefit from it.2 9 It is
impossible in all cases for both jurisdictions to have the same legal systems,
however there should be some similarities that will aid the implementation of
30
the transplanted laws, principles or concepts in the receiving jurisdiction.
Norway is a unitary state, like Ghana, but has a constitutional monarch. Both
countries have a written constitution that limits governmental authority,
practices the separation of powers of its governmental institutions and
enforces the idea of citizen sovereignty. 3 ' The key difference that exists lies in
the fact that Norway is a civil law jurisdiction while Ghana is a common law
jurisdiction. This sharp difference is not a hindrance because the subject
matter to be transferred is not the entire Norwegian legal system for
regulating operational pollution but the key elements or features in their
system that enable them to perform an efficient regulatory activity, hence a
transfer is possible. 32
The final reason for choosing both countries is political expediency.
The Government of Ghana through its Environmental Protection Agency
(EPA) is partnering with Norway to formulate rules and guidelines on
environmental impact assessment and other issues for the offshore oil and gas
industry.3 3 Since good bilateral relations exist between both countries in the
area of offshore oil and gas regulation, it is prudent to explore how both
countries can further work together in this area.

"Environmental Performance Index, Country Rankings, online: Environmental Performance Index
<http://epi.yale.edu/epi/country-rankings>.
" Odumosu Ibironke Tinuola, Reforming Gas Flaring Laws in Nigeria: the Transferability of the Alberta
Regulatory Framework (LLM Thesis, University of Calgary, 2005) [unpublished].
30Ibid.
3' Constitution of the Kingdom of Norway, 1814; Constitution of the Republic of Ghana, 1992.
32 The issue of the viability of legal transplant will be addressed next.
33 Norwegian Petroleum Directorate, Ghana (04 July 2011), online: Norwegian Petroleum Directorate
<www.npd.no/en/Publications/Reports/Oil-for-development.2010/OfD-project s-Core-countries/Ghana>.
Norway in 2008 made Ghana a core country under the Oil for Development (Ofd) program and provided
technical assistance in the technical development of Jubilee Fields.
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Is a legal transplant or transfer feasible?

Legal transplant implies the idea of moving rules from one legal
system to another. 4 It is the underlining theory that supports a movement
once a comparison of two legal systems demonstrates efficiency and
sensibility. 5 Legal transplant could involve the movement of an entire legal
system or a particular rule or concept. 6 The movement could be from one
part to a different part of a legal system within a country, a legal system of one
country to that of another country or from international law to domestic law
and vice-versa.37 The main advantage of legal transplant lies in its ability to
enlarge the "supply of solutions" available for a problem which a domestic
legal system cannot address. 38
The possibility of legal transplant is highly debated. Two main
schools of thought exist on the possibility of legal transplants. The first school
of thought led by Alan Watson, believes in the possibility of legal transplant.
Watson argues that legal rules are free from all social and cultural
connections.39 Consequently, they can be moved easily without any hindrance
from cultural or social factors.40 This view has been sharply criticized by Pierre
Legrand who leads the second school of thought. He argues that legal rules
cannot be separated from all social, historical and cultural connections
because the interpreter who provides a meaning to the rules has social,
historical and cultural connections which affect the interpretation provided. 4
34Alan Watson, Legal Transplants: An Approach to Comparative Law, 2nd ed (Athens, Georgia: University of
Georgia Press, 1993) at 21 [Watson, Legal Transplants].
31Shen Zongling, "Legal Transplant and Comparative Law" (1999) 51:4 RIDC 853 at 853.
3 Alan Watson, "Aspect of Reception of Law" (1996) 44:2 Am J Comp L 335 at 335 [Watson, "Reception
of Law"]; Hideki Kanda & Curtis J Milhaupt, "Re-examining Legal Transplants: The Director's Fiduciary
Duty in Japanese Corporate Law" (2003) 51:4 Am J Comp L 887 at 887.
37Jonathan B Wiener, "Something Borrowed for Something Blue: Legal Transplants and Evolution of
Global Environmental Law" (2001) 27:4 Ecology LQ 1295 at 1295. An example of transplant within the
same legal system is in moving principles from tort to criminal law or banking to insurance law. The
author describes borrowing within the same legal system as horizontal legal borrowing and from national
to international law or vice-versa as vertical legal borrowing.
3' Kai Schadbach, "The Benefits of Comparative Law: A Continental European View" (1998) 16:2 BU
ILJ 331 at 350. Domestic law cannot at all times provide solutions to problems in its legal system, looking
to other legal systems will increase the bag of solutions available. Schadbach uses the example of cyber
law to illustrate this point. He argues that since internet originated from the United States, it will be
advisable and efficient for other countries where the internet has become a new phenomenon to
look to the US and especially their Communications Decency Act 47 USC 1996 to effectively deal with
some of the early problems that might arise.
39Waston, Legal Transplants, supra note 34 at 95-96; Kanda & Milhaupt, supra note 36 at 890.
40Pierre Legrand, "The Impossibility of Legal Transplants" (1997) 4:2 MJECL 111 at 113.
4 Ibid at 114.
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For Legrand, "the meaning of a rule is, accordingly, therefore a function of
the interpreter's epistemological assumptions which are themselves historically
and culturally conditioned."42 Hence for legal transplant to effectively occur,
the entirety of the surrounding language and audience surrounding the rule
in the transferring country must be transferred to the receptor country to
43
maintain the meaning of the rule.
Previous successful attempts at transferring rules without
transplanting the attached audience does not support Legrand's argument for
the need of an audience transfer before a so-called legal transplant can take
place. History is rife with several cases where rules were moved from one
jurisdiction to another without an accompanying audience transfer. Watson
cites the example of lawyers from Botswana who received graduate studies at
the University of Edinburgh in Scotland to enforce this argument. Botswana,
at that epoch, had a young legal system which could not provide solutions to
some of the legal issues arising. These lawyers educated at the University of
Edinburgh, on their return home, applied Scottish law to solve legal issues
that arose. This was done without transferring the Scottish audience to
44
maintain the meaning of the rules.
The practice of legal transplant in the history of the Ghanaian legal
system also supports the fact that a transplant from Norway to Ghana is
feasible and beneficial. Most of Ghana's early laws were a direct reproduction
45
of those of Britain, its colonial master and a common law jurisdiction.
Section 17 of the Courts Ordinance 1935 provided that "the Supreme Court of
the Gold Coast [Ghana] should exercise its jurisdiction in probate, divorce,
and matrimonial matters in conformity with the law and practice for the time
being in force in England. '46 Section 83 explicitly enforced the notion of legal
transplant by providing that the doctrines of the common law, the principles
of equity and the statutes of general application which were in force in
England before the passage of the Judicature Acts of 1893 should be directly

" Ibid.
13 Ibid at 117.
" Wat son, "Reception of Law", supra note 36 at 339-341. The translation of Justinian's Digest into English
due to efforts by Dr. Carleton Chapman is another example of transplant that took place without the
transfer of the audience. This has gone a long way to aid legal practice in South Africa.
15 William Burnett Harvey, The Evolution of Ghana Lau since Independence 27 Law and Contemporary
Problems 581-604 at 582, online: Duke Law Scholarship Repository
<http://scholarship.law.duke.edu/lcp/vol27/iss4/4>.
46Courts Ordinance,No.7 of 1935 as amended by CAP.4, Lavs of the Gold Coast (1951). Before
independence, Ghana was known as the Gold Coast.

Asper Review

[Vol. XV

applied in Ghana.47 Ghana's Supreme Court (Civil Procedure) Rules, 1954 was a
direct adoption of Britain's Rules of the Supreme Court. Other legal concepts
were also borrowed from Britain to help develop Ghana's legal system. 48 In
recent times, the idea of legal transplant in Ghana has evolved from exclusive
transfer of legal texts to the transfer of key concepts, features, ideas or
elements and has moved beyond transplanting from common law
jurisdictions to civil law regimes as well. The idea of establishing Stabilization
and Heritage Funds to manage petroleum revenue from Ghana's oil
production was taken from Norway's Government Pension Fund-Global and
Government Pension Fund. 49 The idea of decoupling the dual functions of
the Ghana National Petroleum Company, both as a regulator and a national
oil company engaged in petroleum production activities, was borrowed from
50
Brazil, a civil law jurisdiction.
This paper continues in the direction that Ghana has taken in recent
years with respect to the development of a legal regime for its oil and gas
industry by recommending the transfer of the key ideas from the Norwegian
regime.
c.

Structure of paper

This paper begins by examining prescriptive-based and performancebased regulation with the majority of discussion focused on the latter. It
discusses prescriptive-based and performance-based regulation and identifies
their respective strengths and weaknesses, and concludes by identifying the
key elements of performance-based regulation that make it appropriate for
regulating offshore operational pollution. The paper further analyzes the
Norwegian regime for regulating offshore operational pollution by identifying
4Ibid.
The term "statutory instruments" was taken from the Britain's Statutory Instruments Act of 1946.
Francis Bennion, Constitutional Law of Ghana- Part III Law Making under the Republic, Doc No
1962.001.259, online: Francis Bennion <www.francisbennion.com/pdfs/fb/1962/1962-001-259-ghanapt3-ch6.pdf>.
49Heikki Hohnas & Joe Oteng-Adjei, "Breaking the Mineral and Fuel Resource Curse in Ghana" in J
Brian Atwood, ed, Development Co-operation Report 2012: Lessons in Linking Sustainability and Development
(OECD, 2012) at 123-131.
" Brazil took away the regulatory functions of Petrobas and made it a national oil company. See Ama
Jantuah Banful, "The Legal Regime of Ghana's Upstream Petroleum Industry and the Role of the GNPC
asPlayer and Regulator" (2010) 4:1Ghana Policy Journal 68 at 71;Dorothy Afriyie-Ansah, Reforming
Ghana's National Oil Company: Possible Lessons from Norway and Brazil (LL.M Thesis, University of Calgary,
2010) [unpublished] [Anfriyie-Ansahl].
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the key features in Norway's approach. A discussion of the Ghanaian regime
for regulating offshore operational pollution is further undertaken and the
statutory and institutional framework governing the offshore petroleum
industry is discussed. This part concludes by evaluating the Ghanaian regime
vis-a-vis the key elements identified from the Norwegian regime. The paper
concludes by making recommendations needed to ensure an effective
regulatory regime for operational pollution arising from offshore petroleum
exploration and production in Ghana.
I.

PRESCRIPTIVE & PERFORMANCE-BASED REGULATION

a.

Prescriptive-based regulation

Prescriptive-based regulation, also known as design-based regulation,
involves the exact prescription of how to achieve a set objective. 5 This type of
regulation tells "regulated entities what to do and how to do it."52 Prescriptivebased regulation is "highly particularistic in nature specifying required actions
and standards for adherence to them."53 To ensure compliance emphasis is
placed on strict adherence to the prescribed rules and standards which in
turn is presumed to provide acceptable outcomes in meeting regulatory
54
outcomes.
Prescriptive-based regulation is both certain and straightforward,
which most regulated entities prefer because it is easily monitored by third
parties, and easy to enforce. 55 Its pitfall, which makes it less suitable for
offshore environmental regulation, lies in the fact that it is not flexible. By
specifying exactly what must be done, no room is left for discretion on how
regulated entities and regulators will go about fulfilling their obligations and
achieving regulatory outcomes. It rather places them in a position with no
flexibility.56 Technological innovation is also stifled due to the inflexibility.57
Regulated entities may discover new, cheaper and efficient technologies that
51 Stephen Breyer, Regulation and Its Reforn (Cambridge: Harvard University Press, 1982) at 105.
52 May, "Regulatory Regimes", supra note 20 at 9.

51Ibid.
54May, "Leaky Buildings", supra note 18.
55 Greg C Foliente, "Developments in Performance-Based Building Codes and Standards" (2000)
50:7
Forest Products Journal 12 at 12.
51Coglianese, Nash & Ohnstead, supra note 17 at 709.
57May, "Leaky Buildings", supra note 18 at 384. By adhering to particular technologies, there is no
flexibility and motivation to encourage the regulated entities to develop new technologies that are efficient
and effective than the stipulated technology.
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produce better outcomes than those specified in the regulation. However, due
to the mandatory nature of the regulation that prescribes the use of a
particular technology, new technologies that may be cost-effective and
efficient are not used and consequently the cost of production is increased.58
As the Petroleum Safety Authority (PSA) of Norway notes, prescriptive-based
regulations are not appropriate for the offshore industry because they
encourage a "passive attitude among [oil] companies." 59 The oil companies are
reactionary; they "wait for the regulator to inspect, identify errors or
deficiencies and explain how these are to be corrected."6 Consequently there
is a shift of responsibility from the regulated entities to the regulator in
guaranteeing compliance with regulatory requirements.61
b.

Performance-based regulation

According to May, the understanding of performance-based
regulation "is complicated by the fact that the concept can be, and has been,
applied in a variety of ways and with different degrees of regulatory
comprehensiveness." 6 Performance-based regulation is "easy to describe
in concept but hard to define in the particulars." 63 To better understand
performance-based regulation, one is required to think about the expectations
of the regulatory regime and what it is supposed to achieve. 64 For May,
performance-based regulation emphasizes regulating for results rather than
specifying specific actions or technologies. 65 Blumenauer notes that the
distinctive feature of performance-based regulation is the focus on regulating
the kind of results or outcomes achieved.66 By focusing on outcomes, the rules
give the regulated entities the necessary flexibility to develop and determine
solutions that are capable of achieving the required results within a stipulated
time.67 He emphasizes that "regulated businesses, individuals, and
51Ibid at 384.
51Petroleum Safety Authority Norway, From Prescription to Perfomnance in Petroleum Supervision (12 March
2010), online: Petroleum Safety Authority <www.ptil.no/news/from-prescription-to-performance-inpetroleum-supervision-article6696-878.html>.
61Ibid.
61Ibid.
62May, "Leaky Buildings", supra note 18 at 382.
61Ibid at 384.
61Ibid at 382.
65Ibid at 384; May, "Regulatory Regimes", supra note 20 at 10.
66Earl Blumenauer, "Beyond the Backlash: Using Performance-Based Regulations to Produce Results
through Innovation" (2011) 26:2 J Envtl L & Litig 351 at 354.
61Ibid at 354.
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communities are free to use a variety of solutions as long as they achieve the

same required results, such as the elimination or reduction of a pollutant, a
reduction in workplace accidents..." 68 Hanson notes that "under a
performance-based (sometimes referred to as a "functional-based") approach,
the regulator specifies a certain performance (or function) that the operator
must achieve, but then gives the operator autonomy in how it wants to
achieve it."' 69 In the context of environmental and safety regulations "the
regulator [will] speciffy] the official safety standards (as defined by either the
regulator or the industry as an acceptable rate of accidents or level of
pollution), but each operator would maintain the ability to choose how it
70
would attain and maintain those standards."
Performance-based regulation can also be expressed in four ways
based on "(1) the precision of the regulation; (2) the underlying basis for the
threshold reflected in the performance standard; (3) the scope of the
regulation's ultimate objective; and (4) the type of problem the standard aims
to solve." 7 ' The standard for performance-based regulation may be stated in
72
precise or loose terms depending on the ultimate objective of the regulation.
A less precise standard gives the regulator more discretion and allows them to
make qualitative judgments. A more precise and definite standard on the
other hand leaves little room for discretion and allows for quantitative
judgments instead to be made. 73 Performance-based regulation is also
74
distinguishable based on the problems it is designed to counter.
Performance-based regulation that deals with events of a high-consequence,
low-probability nature (e.g. pipeline or nuclear plant blow outs) differ in
several ways from those that deal with events of low-consequence, highprobability nature (e.g., food-borne illnesses or traffic infractions). 5 May also
notes that the performance-based regulation may be expressed in qualitative
68Ibid at 354-355.
69Hanson, supra note 16 at 556.

le Ibid at 557.
71Coglianese, Nash & Ohnstead, supra note 17 at 709.
7 Ibid; Chris Tollefson, Fred Gale & David Haley, Setting the Standard: Certification, Governance, and the
Forest Stewardship Council (Vancouver: UBC Press, 2008) at 249.
71Coglianese, Nash & Olnstead, ibid at 710. "For example a loosely specified performance standard could
require that vegetation adjacent to railroad track be controlled so that it 'does not become a fire hazard or
obstruct visibility'. Such a regulation provides less guidance to the railroad (and gives more discretion to
both the railroad and the regulator) than does a tightly specified regulation requiring that vegetation be
controlled so that it 'remains at least three feet away' from railroad track."
74Ibid at 711; the characteristics of the problems include its severity and likelihood.
75Ibid; Tollefson, Gale & Haley, supra note 72 at 249.
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or quantitative terms.
Consequently, two main observations can be made about
performance-based regulation. First, the main focus of this type of regulation
is regulating to achieve certain specific results or outcomes. Secondly as a
result of the focus on outcomes, a degree of discretion is given to the
regulated entity in how it achieves those specific outcomes.
1.

Essential elements of performance-based regulation

Performance-based regulation that is focused on desired outcomes to
solve existing problems, or to avoid creating new ones, must have six essential
elements. These elements, when present, enable us perform the regulatory
function effectively.
According to Blumenauer, the first essential element of performancebased regulation is that it must be comprehensive in nature, rather than
adopting a piecemeal approach to solving problems. He states that successful
performance-based regulation must clearly stipulate standards that are at least
7 8
strong and protective.
Second, performance-based regulation should encourage responsible
79
partnerships among government agencies, businesses and industry partners.
The idea of responsible partnerships implies the notions of both
80
accountability and cooperation.
The third essential element of performance-based regulation is
cooperation, meaning "working together to the same ends." 1 Initial
conceptions of cooperative approaches in the environmental sector focused
on partnerships between business and government only, leaving out other
parties such as environmentalist groups, who may have reservations about
agreements reached by government and businesses. However for cooperation
to be effective, it should involve all the parties who should together share a
76May, "Leaky Buildings", supra note 18 at 385.
77

Blumenauer, sutra note 66 at 362. Blumenauer identifies five essential elements including cooperation
which iscaptured under "responsible partnerships," however cooperation due to its
broad understanding
in the context of environmental regulations should be a stand-alone element. For a detailed discussion on
cooperation within the context of environmental regulation, seeKathryn Harrison, "Talking with the
Donkey; Cooperative Approaches to Environmental Protection" (1998) 2:3Journal of Industrial Ecology
51.
78Ibid.
71Ibid at 363.
" May, "Regulatory Regimes", supra note 20 at 11.
8'Harrison, supra note 77.
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commonality of objectives. 82
Fourthly, performance-based regulation should "stipulate specific,
quantifiable outcomes, transparent processes and measurements. 83 The
success of performance-based regulation is highly dependent on the
confidence of the public as well as the regulated parties. The decision-making
84
process must not be murky and subjective.
The fifth element is enforcement. WQ(here regulated entities fail to
meet required standards, specific compliance measures should be enforced to
ensure that "public health and safety, taxpayer investments and the
environment are protected." 85 Penalties for non-compliance should serve as
86
disincentives for the offender and others contemplating non-compliance.
The final element of performance-based regulation is voluntary
participation.87 There should at least be some level of participation in the
initial stages of the development of standards. Irrespective of the areas where
the regulations apply, such as the environment, regulated entities should have
88
a myriad of ways to comply with the standards required of them.
For effective performance-based regulation, these elements must be
linked such that the standards imposed are accepted by all interested parties.
Comprehensive standards should allow for cooperation among the regulators,
regulated entities and affected/interested third parties. The key thing is for
the regulatory system to maintain a fine balance by intricately linking these
elements together.
2.

Advantages & disadvantages of performance-based regulation

The most touted advantage of performance-based regulation, which
makes it best suited for offshore environmental regulation, is that it "permits
'
flexibility and change."89
The regulated entity is not bound by prescriptive
limitations but is at liberty to choose from a variety of possibilities regarding
how to best achieve the set goals or outcomes.90 This flexibility is likely to
82Ibid.
83Blumenauer, supra note 66 at 363.

8'Ibid.
85 Ibid.
86 Ibid.

8'Ibid.
88 Ibid.
89Breyer, supra note 51 at 105.
. Ibid.
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ensure greater compliance with the regulations because the regulated entity
can formulate appropriate solutions that meet the regulatory standard.9 The
cost of compliance is reduced because the regulated entity has the option to
choose the least costly but effective means of meeting the regulatory standard
in the light of its particular circumstances. 9' As a result, performance-based
regulation "may be used to address a variety of risks from repeated and
expected harms such as emissions of industrial pollution, to rare and
catastrophic events such as fires, oil tanker spills, or nuclear power plant
accidents."9' 3 This flexibility inherent in performance-based regulation also
94
creates the "opportunity to foster innovation and harness market forces."
Consequently there is greater incentive for technological innovation to meet
specified standards. Regulated entities are likely to develop new technologies
that will aid compliance. The inherent flexibility also enables the regulators
and regulated entities to adapt to the continuous changes that the
environment poses.95
Despite these advantages, performance-based regulation has one
disadvantage; the inherent discretion that it is associated with is likely to
create some uncertainty. 96 Coglianese, Nash & Olmstead note that
"performance-based standards, by definition, create[s] uncertainty for both
regulators and regulated entities with respect to enforcement and compliance
'
issues." 97
For regulated entities, loosely specified performance-based
regulation poses a difficult problem as it gives regulators too much discretion
when deciding issues of enforcement. 98 Regulators who are conversant with
straightforward prescriptive-based regulation often find the discretion and
uncertainty associated with performance-based regulation uncomfortable. It
therefore takes some considerable amount of time before regulators become
accustomed to the discretion available to them in enforcing new standards if

"Peter May & Soren Winter, "Motivation for Compliance with Environmental Regulations" (2001) 20:4
Journal of Policy Analysis & Management 675 at 676. The authors argue that the complying with
environmental regulations depend on the will and ability of the regulated entities to comply. The flexibility
associated with performance-based regulation islikely to increase the will and ability of oil and gas
companies to comply with regulations.
12Ibid.
9 Coglianese, Nash & Ohnstead, supra note 17 at 712.
9 Blumenauer, supra note 66 at 363.
15Jona Razzaque, Environmental Governance in Europe and Asia: A comparative study of institutionaland
legislative frameworks (New York: Routledge, 2013) at 40.
96Coglianese, Nash & Ohnstead, supra note 17 at 714.
9'Ibid at 714.
9'Ibid.
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they are used to prescriptive-based regulation. 99 This discretion is, however, a
necessary requirement for effective performance-based regulation and will
inure to the benefit of the regulator by enabling it to perform its duties
effectively. The regulator will have at its disposal much flexibility in carrying
out his duties and can employ several strategies to achieve the regulatory goal.
Based on the strengths of performance-based regulation discussed
above, many advocate performance-based regulation as the better approach to
offshore environment regulation. In a paper to the United States (US)
government after the Macondo oil spill disaster, the Det Norske Veritas
(DNV) noted that to ensure an effective offshore environmental regulatory
regime, there should be a preference for performance-based regulation in
offshore environmental regulation because it involves a comprehensive
analysis that documents all the accidental and operational risks that may
occur and how these risks will be prevented or mitigated. "' The
National Commission on the British Petroleum (BP) Deepwater Horizon Oil
Spill and Offshore Drilling, in its report to the US president, recommends a
switch to a performance-based regulatory system similar to that of Norway
because it requires "the operator and drilling rig owners to assess the risks
associated with a specific operation, develop a coordinated plan to manage
those risks, integrate all involved contractors in a safety management system,
and take responsibility for developing and managing the risk management
process. '' The Petroleum Safety Authority (PSA) of Norway also notes that
performance-based regulation is best suited for offshore environmental
regulation because it encourages proactive behavior to predict and find
solutions to anticipated problems. 102
II.

NORWEGIAN REGIME FOR REGULATING OFFSHORE
OPERATIONAL POLLUTION
One of the main pressures on Norway's offshore environment is

99Ibid.

I Det Norske Veritas & Germanischer Lyold, An Effective US Offshore Safety Regime, online: Det Norske
Veritas & Germanischer Lyold
<www .dnv.com/resources/position papers/us offshore safety regime. asp>.
"' National Commission on the BP Deepwater Horizon Oil Spill and Offshore Drilling, Deep Water, The
Gulf Oil Disaster and the Future of Offshore Drilling (Washington: National Commission on the BP
Deepwater Horizon Oil Spill and Offshore Drilling, 2011) at 25 2.
112Petroleum Safety Authority Norway, supra note 59.
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operational discharges from the oil and gas industry. 13 These discharges
include "crude oil and produced water, which contains residues of oil, other
organic and inorganic components and added chemicals" 10 4 and mud and
waste.105 For fifty years or more, Norway has effectively managed its offshore
oil and gas industry and is seen as an industry leader in environmental
protection.O16 This part of the paper discusses the key elements of the
Norwegian regime that have enabled Norway to effectively regulate its
offshore industry. 107
a.

Regulatory approach

The current regulatory approach in Norway "can best be described as
predominantly performance-based, although a measure of prescription
remains in specific areas." ' 8 The development of a performance-based
approach was achieved over a number of years and it now forms the backbone
of Norway's offshore environmental regulatory regime. 0 9 Norway's approach
does not lay down "mandatory technical requirements" t but rather specifies
"the performance or function which is to be attained or maintained by the
industry." 11 The regulator defines "the safety standards and acceptance
criteria which companies must meet."11 2 It sets out specific safety goals to
1 3
which each operator must set out plans and measures to achieve them
thereby "shift[ing] the burden of ensuring [a] high level of environmental
113Organization for Economic Development, OECD Environmental Performance Reviews: Norway 2011
(OECD Publishing, 2011), online: Organization for Economic Co-operation and Development iLibrary
<http://dx.doi.org/10.1787/9789264098473-en> [OECD 2011].
o Ibid.
5 Reidunn Stokke, Management of Pollution from the Offshore Oil and Gas Industry in Norway, online:
NORAD <ehttp://www.norad.no/globalassets/import-2162015-80434-am/www.norad.nony/filarkiv/ofd/s ftpresentation .pdf>.
106Hanson, supra note 16 at 556.
0 Ibid.
8 Rob Grant, Will Moreira & David Henley, "Potential for Performance-Based Regulation in the
Canadian Offshore Oil and Gas Industry" (2006-2007) 44:1 Alta L Rev 1 at 11.
"9 Ibid.

o0Jennifer Dagg et al, Comparing the Offshore Regulatory Regimes of the CanadianArtic, the U.S., the U.K.,
Greenland and Norway (Drayton Valley, AB: The Pembina Institute, 2011) at 38.
...
Det Norske Veritas, Summary of differences between Offshore Drilling Regulations Norway and the U.S. Gulf of
Mexico (Norway: Norsk, Olje & Gass, 2010) at 1, online: Norsk Olje & Gass <www.norskol
0
jeoggass.no/Documents/Engelskeo20nyhetsartikler/Reporto20noo2202010-122
o2OSummary
0
%20ofo20differences% 20REV%0 2002%0 202010-08-270o20signed(2).pdf>.
112Ibid.
113Derek Orth, "Administering America's Oil Fields: How Fewer, Performance-Based Regulations Can
Produce Better Results." (2011) 26:2 J Envtl & Litig 509 at 530.
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protection from the regulator to the operator."1 4 The operator, in turn, is
given the freedom of choosing adequate solutions that are suitable to specific
projects and company philosophies while simultaneously meeting regulatory
expectations." 5 This is in line with Blumenauer's fourth element of
performance-based regulation which requires expressing the standards in
specific terms.
The Ministry of Climate and Environment's (MCE) goal with regards
to operational discharges in the national environmental policy sets the tone
for a performance-based approach in Norway's offshore oil and gas industry.
The goal provides that "operational discharges will not result in damage to
health or the environment, or result in a rise in background levels of oil or
other environmentally hazardous substances [in the long term]."" 6 Another
example is the requirement that any licensed applicant/operator who intends
to work with the Norwegian government must submit a risk analysis which
outlines the plans and measures to achieve goals or standards set out in the
1 7
relevant regulations.
Evidently, the success of Norway's regulatory regime is directly related
to the robust and effective performance-based approach to regulation that
they have adopted. In doing so, they have granted the operators the flexibility
to adopt a whole range of means and measures to meet regulatory standards.
b.

Institutional arrangement

The MCE is primarily responsible for the environment with the
duties of developing and implementing environmental policies of the
government and ensuring that measures are in place to protect the various
sections of the environment." 8 In relation to offshore pollution, the
Norwegian Climate & Pollution Agency (NCPA) and the Norwegian
Petroleum Directorate (NPD) are responsible for regulation." 9 The NCPA is
114
Hanson, supra note 16 at 556; Grant, Moreira & Henley, supra note 108 at 12.
115Grant, Moreira & Henley, ibid.
116State of the Environment, Hazardous Substances, online: State of the Environment
<www.environment.no/Goals and-indicators/Goals and-indicators/Hazardous.
substances/?mid=6661 #goto6661>.
117
Grant, Moreira & Henley, supra note 108 at 12.
.. OECD 2011, supra note 103 at 27.
...
Ingrid Arstad, "Regulations Concerning Risk Analysis and their Application in Environmental Safety
Protection in Norway" (1994) 29:6 Marine Pollution Bulletin 330 [Arstad]. Due to restructuring, the
Norwegian Climate & Pollution Agency replaced the State Pollution Control Authorities; Orth, supra note
113 at 530.
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concerned with regulatory issues associated with operational petroleum
discharges and recovery during normal operations while the NPD regulates
accidental oil pollution.20 The NCPA has now been merged with the
Norwegian Directorate for Nature Management (DN) to form the Norwegian
Environmental Agency (NEA).121
The NEA is a one of the four (4) subordinate agencies under the
MCE and is chiefly responsible for administering the Pollution Control Act
1981 (the Act).12 2 In terms of functions, the NEA is responsible for
administering "regulatory requirements concerning discharge of pollutants in
connection with normal offshore operations."'' 2 3 The functions of the NEA,
under the Act, in relation to operational pollution in are very vast and
exhaustive. The NEA is responsible for applying the provisions of the Act to
the "exploration for, production and utilization of natural subsea resources
on the Norwegian part of the continental shelf" 21 4 and for issuing regulations
directed at the generation of waste or pollution arising from such activities. 125
The NEA is responsible for indicating whether pollution is prohibited or
allowed to certain levels; how permanent and temporary installations should
be set up and managed to prevent pollution; the quality requirements for
pollution control equipment, etc.1 6 The NEA also has the onus of deciding
whether an Environmental Impact Assessment (EIA) should be performed
under the Act for any planned activity. 2 7 If an EIA is required, it must
contain information on the "types of pollution that will be generated during
28
the normal operations" of the planned activity.1

Arstad, supra note 119 at 531.
Norwegian
Environment Agency, About Us, online: Norwegian
Environment Agency
<www.miljodirektoratet.no/english/ >. Due to the merger of the NCPA and the DN to form the NEA, the
new body performs the functions of the two bodies.
122Ministry of Climate and Environment, Nonvegian Environment Agency, online: Ministry of Climate
and Environment <www.regjeringen.no/en/dep/md/about-the-ministry/Subordinate-agencies/norwegianenvironment-agency.htmlid=85642>; Arstad, supra note 119 at 331; European Network of the Heads of
Environment Protection Agencies, Pollution and Climate Agency, online: European Network of Heads of
Environment Protection <http://epanet.pbe.eea.europa.eu/european epas/countries/no/norwegianpollution-control-authority>.
12' Arstad, supra 119 at 331. Since the NCPA (formerly the SPCA) is now the NEA, the latter has assumed
the functions of the SPCA.
121Pollution Control Act, Lov om vern mot forurensninger og om avfall (Forurensningsloven - forurl), Lov
13 Mar 1981 nr. 6, § 4. Norwegian.
120

12

125 Ibid.
126 Ibid, §

9. The regulations may also require persons operating polluting equipment should have certain
qualifications and also set threshold limit values for the occurrence of certain substances.
121Ibid, § 13.
121 Ibid, § 13.1.

2015]

Regulation of OperationalPollution

In line with the second and third elements of performance-based
regulation identified by Blumenauer above, another key feature of the NEA
functions is its collaboration and liaison with other regulatory bodies like the
Petroleum Safety Authority (PSA) and the National Petroleum Directorate
(NDP) in order to fulfill its mandate."' The PSA, which falls under the
Ministry of Labour, has "regulatory responsibility for safety, emergency
preparedness and the working environment in the petroleum sector."'' 30 The
NEA, therefore, collaborates with other regulators who are responsible for
regulating issues of health and safety in the offshore oil and gas industry. 131
c.

Comprehensive legislative arrangement

An array of legislations govern the petroleum sector in Norway
ranging from the Petroleum Activities Act, 1996, and its associated regulations,
to the Pollution Control Act, 1981, and its regulations. 31 With regard to
operational pollution, the Pollution Control Act, 1981 is the main statute for
environmental governance with additional guidance from other subsidiary
legislations.
The Pollution Control Act, 1981 is the legal framework for protecting
the environment from pollution. 133 "The purpose of th[e] Act is to protect the
"outdoor environment against pollution and to reduce existing pollution, to
' 34
reduce the quantity of waste and to promote better waste management.
The Act also seeks to "ensure that the quality of the environment is
satisfactory, so that pollution and waste do not result in damage to human
health or adversely affect welfare, or damage the productivity of the natural
environment". 35 The Act applies to a host of pollution related activities,
including petroleum exploration on the Norwegian Continental Shelf
(NCS),136 transportation,137 treatment of waste, 38 and conduct of environment
129
Arstad, supra note 119 at 330.
131
Petroleum Safety Authority, "Role and Area of Responsibility" online: Petroleum Safety Authority
<wwwp sa.no/role-and-area-of-responsibility/category9l6.html>.

131
Ibid.
132
Ibid at 19- 20.
133
Dag Erlend Henrisksen, "Managing Environmental Risks in the Norwegian Oil and Gas Business"
(Presentation delivered at RIELA's International Seminar on Corporate Environmental Law, Rio de
Janeiro, Brazil, 31 May 2012), online: Red Interamericana de Especialistas en Legislacion Ambiental
(RIELA) <www.riela.org/pdfs/rio 2012/10-Dago2OHenriksen.pdf>.
131
Pollution Control Act, supra note 124, § 1.

135
Ibid.
136
Ibid, § 4.
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impact assessments.139 It imposes a duty on individuals to avoid polluting by
prohibiting either the possession of pollutants or the initiation of any activity
that is likely to cause pollution unless the activity causing pollution is
exempted or authorized under the Act. 140 By virtue of the Act's applicability
to the exploration and development of subsea natural resources on the NCS,
operational pollution arising from offshore exploratory activities is prohibited
unless a permit is granted. Under the Act, the NEA may issue regulations
governing the setup of temporary and permanent installations, how they are
managed to prevent pollution and issue quality requirements for pollution
control equipment. 141
In addition to the Pollution Control Act, 1981 there are further
applicable regulations governing the offshore industry: the Framework
Regulations, the Management Regulations, the Facilities Regulation and the
Activities Regulations. Of these four, the Facilities Regulation and Activities
Regulations "apply specifically to the offshore sector."'' 42 The Facilities
Regulation provides guidelines on the design and outfitting of facilities for
workplace health and safety, pollution prevention and emergency
preparedness. 43 Facilities used in offshore recovery of petroleum must be
designed to meet certain performance-based standards stipulated in the
regulation including a requirement that the failure in one component or a
simple mistake will not result in unacceptable consequences; the lowest
possible risk of pollution is adopted; and prudent maintenance of these
facilities. 144 Facilities used offshore must be equipped with the necessary safety
functions that can "detect abnormal conditions, prevent abnormal conditions
from developing into hazard and accident situations and limit the damage
caused by accidents."' 45 The development and use of new technology in
petroleum activities must be carried out in a manner that best meets the
criteria. 146Also all installations, systems and equipment must be designed in a
Ibid, § 5.
Ibid, ch 4.
131 Ibid, ch 3.
141 Ibid, § 7.
141 Ibid, § 9.
142 Dagg et al, supra note 110 at 38.
131
131

143

Ibid.

Regulations Relating to Design and Outfitting of Facilites, Etc in the Petroleum Activities, 2010 (The Facilities
Regulations), 3 September 2001, s 5. Other standards to be met include; efficient and prudent handling and
transport of materials, prudent operational assumptions and restrictions, very low risks of accidents and
establishing barriers that detect abnormal conditions and reduce the potential for failures and hazards.
144

141
141

Ibid,
s8.
Ibid, s9.
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manner that limits human error and operates with the lowest risk of
pollution.'47 The need for the use of chemical and technical solutions must be
reduced and in cases when used, the solutions chosen must prevent harmful
influences and have a low risk of polluting the environment. 48 Facilities
attached to processing facilities should have a process safety system which
must be designed in such a manner that safe conditions are maintained even
if the processing facilities become faulty.' 49 Open drainage systems that are
capable of collecting and diverting oil and chemicals must be fitted so that
they reduce the risk of pollution."15 Drilling and well systems used in
petroleum recovery per the regulations must meet specified performancebased requirements that are geared at preventing pollution. 151 As is apparent,
the regulatory requirements are largely performance-based, designed to
achieve specific environmental goals and outcomes.
The Activities Regulations apply to activities related to facilities and
equipment used in offshore petroleum recovery. 52 It requires preliminary
surveys to be carried out to ensure prudent installation and use of facilities in
the offshore. 15' All blowout preventers and pressure valves used must both be
pressure and function tested. 154 Baseline surveys should be performed to meet
the guidelines for petroleum activities in the NCS before exploration and
production drilling in new and unsurveyed areas.1 55 The regulation also
indicates the manner in which oily water should be treated. It requires an
environmentally friendly treatment of oily water before it it discharged to
sea. 1 56 In this regard, the regulation has set a weighted average of 30
milligrams of oil per litre of water as the maximum concentration of oil in
oily water discharged for a month. 157 Chemicals used and discharged during
petroleum activities in the NCS must be tested to ensure they meet the
4 Ibid, s 10. They should also be suitable and able to withstand pressures they are exposed to during
operations.
4 Ibid, s 15. The solutions should also health and safety of personnel, fire and explosion hazards.

Ibid,
s34.
Ibid, s 40.

141
151

Ibid, ch VIII. Section 48 requires that well barriers are designed in such a manner that the well's
f51
integrity is ensured and the well barrier functions are safeguarded during the lifetime of the well. Drilling
fluid systems per section 51 are to be designed in a manner that it performs its functions without causing
any form of pollution.
15 Regulations Relating to Conducting Petroleum Activities (The Activities Regulations) NOR (29 April
2010), s 1.
151 Ibid, s 15.
154Ibid, s51.
155 Ibid, s 53.
151 Ibid, s60.
151

Ibid.
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required performance-based standards.'58 They are also required to undergo
environmental assessments to ensure that they pose the lowest risk of damage
to the environment.' 59 In addition, "cuttings from drilling and well activities,
sand and other solid particles shall not be discharged to sea if the content of
formation oil, other oil or base fluid in organic drilling fluid exceeds ten
grams of kilo per dry mass." 6 ' Finally, "oil or oily water from well testing and
clean up sh[ould] not be discharged to sea unless cleaned".161 Again, analysis
of these regulations indicates that they specify performance-based standards,
in keeping with the theme of a performance-based approach to regulation.
In conclusion, it is important to note that a key principle behind
environmental regulation of petroleum activities in Norway is the internal
control principle which places the onus on operating companies to ensure
compliance with rules and regulations.' 6 2 As such, the regulations are not
prescriptive but performance-based requirements.' 6 3 These requirements
ensure that measures put in place meet the specific risks posed by each activity
so that the desired levels of performance are achieved.' 64 In this regard, the
operating company is required to implement a risk analysis program to
"identify the specific risks inherent to an activity, thus identifying the safety
challenges that require dedicated measures in order to comply with safety
regulations." ' 65 Also, the legislations in the Norwegian regime are
comprehensive and specific, requiring transparent processes and quantifiable
outcomes thus, satisfying Blumenauer's first and fourth elements of effective
performance-based regulation.
d.

Compliance and enforcement

The operator has the responsibility of proving that requirements of
all regulations are being complied with. 166 The purposes of compliance in
Norway's offshore oil and gas industry are: to check whether the oil
companies are operating in compliance with the regulations; to collect
s Ibid, s62.
s Ibid, s64.
161 Ibid, s68.
161 Ibid, s 69.
162 Arstad, supra note 119 at 331.
161 Ibid.
161 Ibid.
161 Ibid. Safety is defined broadly by Ingrid Arstad to include the environment and not restricted to the
working environment.
166

Dagg et al, supra note 110 at 38.
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evidence of non-compliance and ensure that right and adequate enforcement
measures are taken; to check the quality of self-reported data; to check the
establishment and functioning of an internal control system; to improve
environmental quality; and to ensure that there is a level playing field for all
stakeholders. 6 In checking for compliance with the Act, the NEA uses
several mechanisms including inspections, with the NEA granted unfettered
access to inspect all activities causing or likely to cause pollution.' 68 In
carrying out inspections, the areas commonly scrutinized include the
operators' management system, discharges to sea, use and discharge of
chemicals, risk assessment, 69 annual reports and environmental monitoring
programs.' 0 In cases where pollution has occurred, the NEA may carry out
investigations to ascertain the cause of the pollution, its impact and how the
pollution generated can be combatted to ensure that a state of compliance
with the Act is maintained."17
Once non-compliance with the Act has been identified, enforcement
measures are implemented to ensure compliance. In line with Blumenauer's
fifth element, enforcement mechanisms in Norway's regime include the use
of "warning letters, recommendations for frequent inspections, fines and
withdrawal of permits."' 2 Other mechanisms include the requirement of
providing further information and making corrections within a certain time
frame or prosecution. 7 3 "here the Pollution Control Act or any regulations
are violated, the NEA can impose "Pollution Fines" to ensure compliance. 174
The pollution fines can be issued for contravention of the Act or failing to
meet a deadline for remedying a matter of pollution. 175 Criminal sanctions, in
the form of fines and imprisonment, can also be used to ensure compliance
in cases where there is a willful or negligent cause of pollution contrary to the
76
Act or failing to remedy a situation as directed by the NEA. 1

167Stokke,

supra note 105 at 10.

161Pollution Control Act, supra note
69
1 Ibid; Stokke, supra note 105 at 11.
170Henriksen,

124, § 50.

supra note 133.

171Pollution Control Act, supra note 124,

§ 51.
2011, suptra note 103 at 76.
173Reidunn Stokke, supra note 105 at 12.
171Pollution Control Act, supra note 124, § 73.
175Ibid.
172OECD

176Ibid, § 78.
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THE GHANAIAN REGIME FOR REGULATING OFFSHORE
OPERATIONAL POLLUTION

With the advent of the oil industry, concerns were expressed about
Ghana's inability to undertake effective environmental regulation of the
industry.' These concerns are buttressed by the country's poor past record
regulating the environmental impacts of the mining industry. 7 8 The
discussion in this part draws on the elements identified by Blumenauer and
analyses the Ghanaian regime based on the key features identified from the
Norwegian regime.
a.

Regulatory approach

As noted earlier on, prescriptive-based regulation specifies exactly how
processes should be done in order to achieve a set objective. 179 This type of
regulation sets "specific demands for structures, technical equipment and
operations in order to prevent accidents and hazards."' 80 Due to the absence
of specific regulations governing offshore oil and gas activities in Ghana and
the potential reactive approach to be employed by regulatory agencies in
dealing with environmental issues from the oil and gas sector, it is impossible
to identify a particular regulatory approachi.' In the few instances where the
regulatory agencies have been proactive, a prescriptive-based approach seems
to have been adopted. The catalogue of standards issued by the Ghana
Standards Board (GSB) in 2012 concerning equipment used in offshore
operations provides specific requirements for the design of drilling and
production equipment t8 and the design and operation of subsea production
177
Memorandum, Christian Council of Ghana & Ghana Pentecostal Council Coalition on Oil and Gas,

(26 July 2010) at paras 7, 10, online: Ghana Oil Watch <http://ghanaoilwatch.org/images/Articles/
communique.pdf>; Christiane Bagdley, Ghana Community Fears Oil
Spills,
online:
Pipe
Line Dreams <www.pipelinedreams.org/2012/01 /ghanas-fishing-communities-fear-oil-spills>.
171Samuel Marful-Sau, Is Ghana Preparedto Manage the Potential Environmental Challenges of an Oil and Gas
Industry? (LLM Thesis, University of Dundee, 2008) at 7 [unpublished]. As a result of poor environmental
regulation, numerous water bodies relied on by citizens for bathing, washing and other household chores
were been polluted resulting in skin infections and other diseases. Cyanide has also been spilled by
mining companies during their operations which resulted in the death of fish
and other phytoplankton.
17'
Breyer, supra note 51 at 105.
8 Petroleum Safety Authority Norway supra, note 59.
P A Sakyi et al, "Ghana's Quest for Oil and Gas: Ecological Risks and Management Frameworks"
(2012) 20:1 West African Journal of Applied Ecology 57 at 66-67. The authors rightly point out that
there isno targeted "comprehensive environmental legislation" for the oil and gas sector. Due to this
lacuna, any action taken to address environmental issues
from the oil and gas sector will be reactionary.
112Ghana Standards Authority, Catalogue of Ghana Standards 2012 (Accra: Ghana Standards Authority,
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systems.'83 The stipulation of the specific requirements for designs of subsea
production systems and drilling equipment used by offshore petroleum
companies is indicative of a prescriptive-based approach which inhibits
technological innovation. This is in sharp contrast to the approach adopted
by Norway and unsuitable for the offshore oil and gas industry which has a
rapidly changing technological environment.
b.

Institutional arrangement

The Environmental Protection Agency (EPA) and the Petroleum
Commission are involved in environmental regulation of Ghana's offshore
industry. However, it is not clear which institution plays the lead role in
offshore environmental regulation.
1.

Environmental Protection Agency

The EPA, established by the Environmental Protection Agency Act 1994
(Act 490), 184 is responsible for environmental regulation in Ghana. 8 5 The
objectives of the EPA are to:
*

Create awareness to mainstream environment into the development
process at the national, regional, district and community levels;

*

Ensure that the implementation of environmental policy and
planning are integrated and consistent with the country's desire for
effective, long-term maintenance of environmental quality;

*

Ensure environmentally sound and efficient use of both renewable
and nonrenewable resources in the process of national development;

*

Guide development to prevent, reduce, and as far as possible,
eliminate pollution and actions that lower the quality of life;

*

Apply the legal processes in a fair, equitable manner to ensure
responsible environmental behaviour in the country;

*

Continuously improve EPA's performance to meet changing
environmental trends and community aspirations.186

2012) at 273.
8 Ibid at 274.
Environmental Protection Agency Act, 1994, Act 490. Ghanaian [Act 490].
115 Environmental Protection Agency Ghana, About
Us, online: Environmental Protection
Agency <www.epa.gov.gh/web/index.php/about-us/about-us >.
186 Environmental Protection Agency, Ghana, Corporate Objectives, online: Environmental Protection Agency,
Ghana <www.epa.gov.gh/web/index.php/about-us/corporateobjectives>.

Asper Review

[Vol. XV

In order to fulfill its objectives, the EPA has numerous functions under Act
490 including:
*

To advise on formulation of policies on the environment and in
particular to make recommendations for the protection of the
environment;

*

To secure by itself or in collaboration with any other person or body
the control and prevention of discharge of waste into the
environment and the protection and improvement of the quality of
the environment;

*

To issue environmental permits and pollution abatement notices for
controlling the volume, types, constituents and effects of waste
discharges, emissions, deposits or any other source of pollutants and
of substances which are hazardous or potentially dangerous to the
quality of the environment or a segment of the environment;

*

To prescribe standards and guidelines relating to the pollution of air,
water, land and any other forms of environmental pollution including
the discharge of waste and control of toxic substances;

*

To ensure compliance with the laid down environmental impact
assessment procedures in the planning and execution of development
projects, including compliance in respect of existing projects.187

The functions of the EPA under Act 490 affect a multitude of sectors and are
very broad in nature. It therefore becomes difficult to regulate the offshore
industry in particular because the EPA must spread its resources across all
sectors that interact with the environment. To address this problem, the EPA
set up an oil and gas department to specifically meet the needs of this
sector.'88 This department is responsible for ensuring that players in the oil
and gas industry adhere to prescribed environmental rules."' It is also
responsible for ensuring that adverse environmental impacts are prevented or

minimized during the various stages of the development of petroleum
resources.

190

Act 490, supra note 184, s 2.
"' Environmental Protection Agency, Oil and Gas Department, online: Oil & Gas Department
<www.epaoilandgas.org/>
9 Ibid.
SIbid.
117
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2.

Petroleum Commission

The Petroleum Commission, established under the Petroleum
Commission Act, 2011 (Act 821), also has offshore regulatory responsibilities. 19'
The many functions of the Petroleum Commission include:
*

promoting planned, well executed, sustainable and cost efficient
petroleum activities to achieve optimal levels of resource exploitation;

*

monitoring and
ensuring compliance
with
national
regulations and agreements related to petroleum activities;

*

ensuring compliance with health, safety and environmental
standards in petroleum activities in accordance with applicable laws,
regulations and agreements;

*

monitoring petroleum activities and carrying out the necessary
inspections and audit related to the activities;

*

receiving applications and issuing permits for specific petroleum
9
activities as required under petroleum laws and regulations.' 2

laws,

The duties of the EPA and the Petroleum Commission overlap and
it is not clear who has ultimate responsibility for environmental regulation of
the offshore industry. This lack of clarity is a weakness of the Ghanaian
regulatory regime in comparison with the Norwegian regime where
responsibilities are clearly designated and indicated for each body involved in
the regulatory activity. 93 In addition, unlike the practice of most offshore
petroleum producing countries like Norway, neither the EPA nor the
Petroleum Commission has been assigned responsibility for dealing with
operational pollution. In a study commissioned by the World Bank and the
Norwegian government, lack of institutional capacity (in terms of skilled staff
resources and unavailability of monetary and physical resources) by both the
EPA and Petroleum Commission was identified as one of the key weaknesses
94
in Ghana's offshore regulation regime.1
'9' Petroleum Commission Act, 14 July 2011, Act 821 [Act 821]. Ghanaian.
'9'
Ibid,
s 3.
9 Andrew Buchman, Dean Slocum & Kwame Boakye-Agyei, "Environmental Governance and
Regulation of the Oil Industry in Ghana: A Multi-Stakeholder Capacity Building Needs Assessment"
(Paper delivered at the Society of Petroleum Engineers/Australian Petroleum Production & Exploration
Association Limited conference on Health, Safety and Environment in Oil and Gas Exploration and
Production in Perth, Australia, 11 September, 2012) [unpublished].
194Ibid, the study also identified that the ten offices of the EPA scattered across the country lack the
necessary infrastructure and equipment. In addition, the EPA also lacks the necessary funds to fulfill its
mandate. In the 2014 Government of Ghana budgetary estimates for ministries and departments, the

Asper Review

c.

[Vol. XV

Comprehensive legislative arrangement

A plethora of laws govern petroleum exploration and production in
Ghana. For the purpose of this paper, the key legislations that will be
discussed are: the PNDCL 84, Environmental Protection Agency Act (Act 490),
the Environmental Impact Assessment Regulations (Legislative Instrument 1652) and
the proposed Marine Pollution Bill. These legislations were selected because
they are the only oil and gas legislations specific to environmental regulation
of oil and gas activities in Ghana.
PNDCL 84, promulgated before any significant oil discovery in
Ghana, is primarily concerned with "petroleum prospecting; the vesting of
petroleum rights and good and safe oil exploration practices in accordance
with applicable standards."'' 95 PNDCL 84 also regulates the rights and
responsibilities of persons granted permits to prospect for oil. In particular,
PNDCL 84 prohibits International Oil Companies (IOCs) from assigning
their rights and responsibilities under a permit to a third party without the
consent of the government." Oil companies are required to conduct their
operations in accordance with advanced technologies as prescribed by
regulations passed under PNDCL 84.97 Section 3 of PNDCL 84 is intended
to provide some form of environmental regulation in relation to operational
pollution. Section 3 provides that:
Any operations undertaken under a petroleum agreement or
other authority granted under this Law shall be carried out in
accordance with such Regulations as may be prescribed and with
the best international practices in comparable circumstances
relating to exploration and production of petroleum, including
secondary recovery and the prevention of and waste of
petroleum, so as to maximize the ultimate recovery of petroleum
from a petroleum field...98

EPA received a meagre 17.79% of the total monetary allocations to the MESTI. The amount available to
the Petroleum Commission isat the discretion of the Ministry of Energy who approves funding for the
Commission. Ministry of Finance and Economic Planning, 2014 Budget Estimates of Ministries,
Departments and Agencies, online: Ministry of Finance and Economic Planning
<www.mofep.gov.gh/?q =budget statements/100214/2014-budget-estimates-ministries-departments-andagencies>.
"' Afriyie-Ansah, supra note 50 at 55.
196 Petroleum (Exploration and Production) Lau, PNDCL 84, 01 June 1984,
s 22 [PNDCL 84].
'9'Ibid, s 23(14).

'9'
Ibid, s 3.
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This section therefore requires TOC's undertaking offshore
petroleum operations to conduct their activities in accordance with any
regulations passed under PNDCL 84 and in accordance with international
best practices. Currently, there are no regulations passed under this law and
1(C's operations are not constrained by local regulations.' 99 The other
requirement is to conduct activities in such a manner that they meet
international best practices in terms of environmental goals. The question
then is, what constitutes international best practices? This term is vague and
has no definitive statements of what they constitute, thus they cannot be said
to be performance-based standards. 00 Therefore Section 3, which is intended
to regulate the environmental aspect of oil exploration and production, does
not achieve its purpose.
The Environmental Protection Agency Act (Act 490) is focused on all
activities that are likely to have adverse environmental impacts; only some of
which are relevant to the offshore petroleum industry. Specifically, the
provisions regulating the use of hazardous chemicals apply to operations in
the offshore industry. The Hazardous Chemical Committee of the EPA
established under Act 490 monitors the importation, sale, use and disposal of
hazardous chemicals that are likely to have adverse effects on the
environment.20' In this regard, oil companies that use these chemicals in their
exploration and production activities must report on how they use and
dispose these chemicals in accordance with standard environmental
practices.202 These standard environmental practices are unknown, and not
stated, and hence again cannot be said to be either prescriptive or
performance-based. Beyond the regulation of chemicals, Act 490 does not
specifically address the challenges posed by operational pollution.
The Environmental Impact Assessment Regulations (Legislative Instrument
1652) governs the conduct of environmental impact assessment (EIA) before

"' Clara Kasser-Tee, "Section 3 of PNDCL 84 and Environmental Regulation of Oil Exploration"
(6 August 2011), online: Joy Online <http://opinion.myjoyonline.com/pages
/feature/201109/72429.php >.
200 Ibid.
2" Act 490, supra note 184, s 10 (2).
202 The partners currently producing oil from Ghana's Jubilee Field had to obtain permits from the EPA

to allow them to use certain chemicals in their operations because these chemicals do not have adverse
effect on the environment, Tullow Oil Ghana Limited, GhanaJubilee Field Phase One Development
Environmental Impact Statement, para 2.3.2, online: Tullow Oil Ghana Limited
<www.tullowoil.com/Media/docs/default'source/operations/ghana-eia/environmental-impactstatement/jubilee-field eia-chapter.2.pdfsfvrsn=2 > .
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any petroleum exploratory and production activities can commence. 20 3 The
EIA process is outlined in terms of a scoping report which sets out the scope
or extent of the EIA to be carried out and includes a draft terms of reference
indicating the exact issues to be addressed in the EIA.20 4 One of the main
issues addressed in the EIA process is the environmental impacts occurring
during each phase of the undertaking.2 0 5 This necessarily includes all of the
environmental impacts occasioned during the operational phase of the
petroleum production. The oil companies exploring and producing oil in
Ghana described in their EIA report several environmental impacts that
would be caused during the operational phase of the project from routine
activities. 20 6 Black and grey water, deck drainage contaminated with traces of
hydrocarbon, hydraulic fluid and produced water were all identified as
possible sources of operational pollution that could be generated during the
production of oil.2 07 The oil companies instituted measures to tackle the
possible sources of operational pollution which included; treating black and
grey water before they are discharged to sea, using water-based and
biodegradable hydraulic fluid, setting a maximum of 49 milligram per litre
(mg/) per month as the concentration of oil that can be found in produced
water. 20 8 On a positive note, the EIA process requires a consideration of
operational pollution that may be generated by the offshore petroleum
production and requires measures be put in place to address that problem.
However due to the absence of local regulations detailing either prescriptive
or performance-based standards, the oil companies are not required in the
EIA process to meet the best possible standards. A clear example is the
concentration of oil in produced water. The oil companies set a maximum of
49 mg/i which would be their worst case scenario of concentration of oil in
produced water to be released in the Jubilee Field. This however does not
meet practices required in jurisdictions such as Norway which has a much
lower level of 30mg/i as the maximum concentration of oil allowed in
produced water.20 9 Evidently, the absence of performance-based standards in
113 Environmental Impact Assessment Regulations, LI 1652, 24 June 1999, regulation 1 [LI
1652].
211 Ibid, regulations 10, 11.
215 Ibid, regulation

12.

216 Tullow Oil Ghana Limited, GhanaJubilee Field Phase

I Development, Non-Technical Executive Summary of

Environmental Impact Statement, online:
<https://www.elaw.org/system/files/Jubilee+Field+Draft+EIA+Non+
Technical+Executive+Summary 6+Aug+09.pdf> at paragraph 6.3.
217 Ibid, para 6.3.1.
211 Ibid.
219 Ibid.
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the area of produced water is being exploited by the oil companies.
At the onset of commercial oil production, the Marine Pollution Bill
(MPB) was introduced to protect the country's marine environment. 210 When
passed, the MPB will affect Ghana's offshore environment including
imposing strict liability on owners of oil tankers and ships that cause
pollution and the prompt payment of compensation, prevention of pollution
by sewage from ships and the prevention of pollution by noxious liquid
substances. 2 1 ' The salient provisions of the MPB that are beneficial to the
discussion in this thesis are those found in Chapter Two of Part Four of the
MPB relating to the prevention of pollution by oil. The discharge of oil or
oily mixture by oil tankers or foreign ships is prohibited.1 2 The release
of chemical discharges such as ballast water or tank washing water produced
by ships is also prohibited.2 " The MPB however, fails to address the issue of
operational pollution. It is solely concerned with pollution arising from oil
tankers and ships and does not have any specific provisions addressing the
issue of operational pollution.
Unlike Norway, which has a comprehensive pollution legislation that
focuses in part on offshore operational pollution in line with Blumenauer's
first element, there is no comprehensive pollution legislation and associated
regulations in Ghana focusing on offshore operational pollution to ensure
effective regulation. As observed by the oil companies, there is the absence of
legislative standards and regulations; a worrying issue in Ghana's regulatory
21 4
regime.
d.

Compliance and enforcement

Ensuring effective regulation is not only dependent on the quality of
the regulation but also on the measures put in place to enforce and ensure
compliance.2 1 5 Compliance refers to measures put in place to ensure
conformity with the law 216 while enforcement is a means of ensuring

...Ghana Maritime Authority, Marine Pollution Act Before House, online:
Ghana Maritime Authority
<www.ghanamaritime.org/en/post s/marine-pollution-act-before-house26.php >.
211Marine Pollution Bill (MPB), sections 75, 76, 128, 166.
212MPB section 58.
213MPB, section 62.
2" Tullow Oil, supra note 26 at 121.
21 Neil Gunningham, "Enforcing Environmental Regulation" (2011) 23:2 Journal of Envtl Law 169 at
170.
216Environment Canada, I Compliance and Enforcement Report 6 (1996), cited in Joseph Castrilli,
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compliance and includes all actions initiated to compel offenders [regulated
bodies] who are in a state of non-compliance to comply with legislative
requirements." 7 Compliance measures may involve "written and
verbal
communication, consultation, monitoring, inspection, data review
and enforcement. '' 21 8 Enforcement actions, on the other hand, are initiated
by the regulator on behalf of the government and include "investigations of
alleged violations, imposition of corrective measures, administrative responses
to compel compliance and prosecution."219
Under the Act 490, the measures for ensuring compliance involve the
use of inspections and enforcement notices. Inspectors appointed by the EPA
have the power to enter any premises to ensure that there is compliance with
environmental regulations.220 Thus, inspectors have authority to enter
offshore platforms to ensure that all exploration and production activities are
conducted in a manner that conforms to legislative requirements. NWhere
inspectors identify a situation non-compliant with regulations, two major
enforcement actions may be initiated under Act 490. First, an enforcement
notice can be issued requiring that (1) the offending activity be stopped, (2)
steps be taken to remedy the situation and (3) a return to compliance with Act
490.221 Where operational pollution arises in the offshore, an enforcement
notice can be issued requiring a cessation of the pollution and a return to
compliance with Act 490. The second enforcement action is through criminal
prosecution where a penalty of a fine or a term of imprisonment or a
combination of both is imposed upon conviction.222 Under Act 490, this
applies only to offences related to pesticide use and hence cannot be applied
to the offshore industry to ensure compliance.22 3 Effectively, the use of the
enforcement notice is the only means of enforcement under Act 490.
LI 1652 provides an avenue for criminal prosecution by making it an
offence to engage in acts such as failing to acquire an environmental permit
before commencing a project and failing to conduct an EIA when it is
"Canadian Policy and Practice with Indicators of Effective Environmental Enforcement" (Paper delivered

at the North American Dialogue on Indicators for Effective Environmental Performance, Puebla,
Mexico, 1 May,1998) [unpublished] at A3-30.
...
Ibid.
...
Ibid at A3-12.
211Ibid.
22' Act 490, supra note 184, s 15.
221 Ibid, s 13.
222 Ibid, s 57.
223The provisions related to criminal prosecution are found in Part Two of the Act 490 titled Pesticide
Control and Management Registration of Pesticides.
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required.224 The sanctions for these offences may be in the form of criminal
fines or terms of imprisonment or both." 5 The use of criminal prosecution as
enforcement measures to exact compliance serves as a means of deterrence. 226
The singular use of criminal means under the LI 1652 as enforcement
measures, which are adversarial in nature, may affect the relationship between
the regulator and the regulated entities which is needed for effective
regulation. 227
Unlike Norway which employs other cooperative means of
enforcement, the use of enforcement notices and criminal prosecution as the
means of ensuring enforcement under Act 490 and LI 1652 are not adequate.
The enforcement measures under Act 490 do not meet the fifth element of
performance-based regulation and are therefore incapable of ensuring
effective performance-based regulation. In order to ensure effective
compliance, other cooperative enforcement measures such as mechanisms
that support partnerships with the TOG's and voluntary agreements must
be employed as well. 8 Cooperative enforcement encourages flexibility which
may aid to "remove barriers to investment in environmentally beneficial new
229
technologies."
CONCLUSION & RECOMMENDATIONS
The discussion in Part IV revealed the problems with the Ghanaian
regime for regulating offshore operational pollution. This part draws upon
the lessons from the Norwegian regime and Blumenauer's elements and
makes modest recommendations geared at ensuring an effective regime for
regulating operational pollution in Ghana's offshore.
Ghana should first adopt performance-based regulation to regulate
operational pollution from offshore oil and gas activities. Performance-based
regulation will give the regulated entities the flexibility to choose the most
appropriate and cost-effective means to meet the standards set by the
...
LI 1652, s 29; Offences that could be committed under LI 1652 include failing to acquire an
environmental permit before commencing a project, failing to conduct an EIA before the commencement
of any project, failing to submit an annual environmental report.
221Ibid.
226Matthew D Zinn, "Policing Environmental Regulatory Enforcement: Cooperation, Capture and Citizen

Suits" (2002) 21:1 Stan Envtl LJ 81 at 88 and 96 [Zinn].
221Ibid at 98.
228Harrison, supra note 77 at 56.
221Zinn, supranote 226 at 101.
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regulator. It will also provide the regulator with the much needed discretion
when deciding on issues of compliance and enforcement. Just as the Ministry
of Climate and Environment (MCE) in Norway did with their National
Environmental Policy (NEP), the Ministry of Environment, Science,
Technology and Innovation (MESTI) of Ghana, being at the apex of
environmental governance structure, should set the tone for the adoption of
the performance-based approach in regulation of operational pollution by
incorporating this approach in the environmental policy of Ghana. This is
likely to influence decisions and actions of regulatory agencies, under the
MESTI, that work with the policy.
Secondly, as in Norway, there should be an indication of which
institution has the lead responsibility for environmental regulation of the
offshore oil and gas activities in Ghana. In line with the elements of
responsible partnerships and cooperation identified by Blumenauer, the
Petroleum Commission should play the lead role in the offshore regime but
should coordinate and collaborate effectively with the EPA, the state
environmental regulatory body. The Petroleum Commission, unlike the EPA,
is better suited to take on this role because it possesses more specialized
expertise and is in a better position to understand the environmental issues
posed by the offshore petroleum exploration and production. Both
institutions must also be equipped with the necessary resources in terms of
skilled labour, monetary and physical resources to carry out their
responsibilities. The Petroleum Commission and the EPA should be
independent and free from both political interference and industry pressure.
They should, however, be accountable to the legislature on their activities
through reporting mechanisms such as the issuance of half/annual reports.
This is a necessary prerequisite for effective compliance and enforcement.
Thirdly, in line with Blumenauer's element of adopting a
comprehensive approach, there should be a streamlining of the various pieces
of legislations that currently attempt to regulate the environmental impacts
associated with offshore petroleum activity. In this regard, and again in
keeping with the approach in Norway, a single piece of pollution legislation,
focused at least in part, on regulating operational pollution should be passed.
The MPB should therefore be amended to regulate pollution, specifically
operational pollution arising from offshore oil and gas activities before being
passed. The MPB should also set environmental standards to be met by the
IOC's during petroleum exploration and production and should provide for
the following; (1) performance-based requirements on limits for operational
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discharges particularly the concentration of oil in produced water and oily
water, (2) standards that chemical discharges should meet before being
discharged into the marine environment, and (3) performance-based
standards to be met by subsea, exploration and drilling systems in terms of
their functionality. Also like Norway, the much needed supporting
regulations should be passed.
Finally, as in the case of Norway, compliance and enforcement
mechanisms should be extended beyond criminal prosecutions and fines.
They should incorporate other cooperative mechanisms such as warnings,
discussions and self-initiatives as practiced in the Norwegian regime. This will
provide an option of choosing between adversarial and cooperative means
depending on the severity of the non-compliance. Criminal prosecutions
should also be provided under the MPB for violations of performance-based
standards set for the offshore industry.
In conclusion, it may be useful for Ghana to adopt the
recommendations put forward from the Norwegian regime if Ghana is to
develop an effective regime for regulating operational pollution from offshore
oil and gas activities.

